
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTE AND COMMENT 583 

the mortgagor, his mortgage then has the force and effect of a mortgage 
executed on the day on which it is filed for record, or on which the property 
is delivered. It is the same then as though a new mortgage had been exe- 
cuted by the parties and recorded. The old mortgage is then given life and 
force and effect by the joint act of both parties, and hence must be held to be 
valid from that time on, as against all persons." But the court did not say, 
much less hold, that intervening rights were thereby cut off. 

It is believed that the court ascribed to possession an effect which is 
entirely unwarranted and which finds no support either in reason or authority. 

R. W. A. 



The Effect of the Reunion of the Cumberland Presbyterian Church 
With the Presbyterian Church in the United States of America Upon 
the Property of the Former. — Following the reunion of the Cumberland 
Presbyterian Church with the Presbyterian Church in the United States of 
America in 1906, it was not unnatural that controversies in regard to the 
ownership of the church property should arise between the dissenting minor- 
ity opposing the union, and those in favor of the change. A case of this 
character recently came before the Court of Appeals of Kentucky. The case, 
decided Jan. 21, 1909, is Wallace et al. v. Hughes et al. — Ky. — , 115 S. W. 684. 
The action was brought to recover possession of the church building and the 
lot upon which it stood, by the plaintiffs who described themselves as elders, 
members, and communicants, of the local congregation of Cumberland Presby- 
terians. Their claim was that the property belonged to them because the 
majority had abandoned the ancient doctrines of the Cumberland Presbyter- 
ian Church. The defendants claimed title and right of possession to the 
property to be in themselves as trustees of the local Presbyterian Church, 
the lawful successor to the Cumberland Presbyterian Church, as a result of 
the reunion of 1906. It will thus be seen that the question at issue was the 
effect of the reunion, on the property formerly held by the Cumberland 
Presbyterian Church. The lower court decided that the plaintiffs were 
entitled to it. The Court of Appeals (one judge dissenting) reversing the 
decision of the lower court, held that the property had passed to the defend- 
ants. 

It will be remembered that the Cumberland Presbyterian Church originated 
in a schism in the Presbyterian Church in the United States of America, in 
1810, as a result of differences of opinion concerning certain religious doc- 
trines. In 1903 the creed of the Presbyterian Church in the United States of 
America was revised in such a way as to remove the main differences exist- 
ing between the two branches of the church. As a result a joint committee 
on fraternity and union was appointed by the General Assemblies of the two 
churches. A plan of union was agreed upon, was adopted by the General 
Assemblies, and was ratified in the prescribed manner by both churches. 

The form of government of the Cumberland Presbyterian Church was of 
the prebyterial type, that is, it consisted of a general government, with its 
ecclesiastical power distributed among various tribunals, the lowest of which 
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was the church session, having charge of the affairs of a single congregation, 
the highest being the General Assembly, which was the repository of all the 
ultimate ecclesiastical power of the church. 

In the present case the court held that when a single congregation be- 
longing to a church organization with a government like that just described, 
acquires property for the purpose of religious worship, not charged with any 
specific religious trust, it is entitled to hold it only because the congregation 
is a part of the general eccelesiastical government; that its right to so hold 
it continues only as long as the congregation can be identified as an integral 
part of the general government; that in case of a schism and a dispute as to 
the ownership of the property the civil court will look into the question only 
so far as necessary to decide which of the claimants is identified with the 
general church government; that if the identification turns upon a decision of 
an ecclesiastical court having authority to make it, the decision of that court 
will be followed by the civil tribunal; and that in this case, the right of the 
General Assembly to agree to the reunion was an ecclesiastical question 
within its jurisdiction. The court rests its decision upon the fact that a 
religious organization is a voluntary association, and that by joining the 
association, the members agree to conform to its rules and to be bound by the 
decrees of the governing power of the association when acting within its 
proper limits. 

In Mack v. Kime, 129 Ga. 1, the identical question decided in the present 
case, as to the effect of the reunion of the Cumberland Presbyterian Church 
and the Presbyterian Church in the United States of America, was under 
discussion. The Supreme Court of Georgia there held that the right of the 
General Assembly of the Cumberland Presbyterian Church to unite that 
organization with the Presbyterian Church in the United States of America, 
was an ecclesiastical question, the decision of which was exclusively in the 
highest judicatory of that church, and that tribunal having decided in favor 
of the power and its consummation, the civil tribunal would acquiese and 
award the church property in accordance therewith. 

Undoubtedly the leading American case on the subject is Watson v. Jones, 
13 Wall. 679, decided by the Federal \ Supreme Court in 1871. The case arose 
as a result of a dispute as to church property, following a schism in the 
Presbyterian Church over certain phases of the slavery question. Mr. Justice 
Miller in deciding the case, classifies disputes as to property held by 
ecclesiastical bodies, and the rules which are to apply, as follows : 

1. When the property in controversy has been devoted by the donor to 
the teaching and support of some specific form of religious doctrine or belief, 
the court will see that the property is not diverted from the object for which 
it was donated. 

2. When property is held by a religious congregation, which by the nature 
of its organization, is strictly independent of other ecclesiastical associations, 
and owes no fealty to any higher authority, the ordinary principles governing 
voluntary associations, will govern the disposition of • the property and in 
general it will be given to that faction which constituted the majority of the 
members of the congregation. 
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3. Where the property is held by a religious congregation which is a 
subordinate member of some general church organization in which there are 
superior ecclesiastical tribunals, having a more or less complete control over 
the whole membership of the general organization, and the highest of these 
tribunals to which the matter has been carried, has passed upon some eccle- 
siastical question affecting the property, then the legal tribunals must accept 
such decision as final and binding on them in their application to the case 
before them. 

The facts of the present case bring it within the third division and the 
decision was in fact in accord with the rule there laid down. Previous cases 
in Kentucky also are in accord with Watson v. Jones, supra, and with the 
present case. The case of First Presbyterian Church of Louisville v. Wilson, 
14 Bush 252, arose over a dispute as to church property. It was there held 
that the individual members and congregations were bound by the action of 
the general organization, and the property was awarded in accordance with 
the decision of the church courts on the ecclesiastical question involved. In 
Gibson v. Armstrong, 7 B. Mon. 481, it was held that in general organizations 
of united churches, the law of the united organism is binding on all the 
individual churches, and that even a majority, seceding, lose all their rights in 
the church property. The case of McGinnis v. Watson, 41 Pa. St. 9, was a 
dispute as to the ownership of church property, following a reunion of two 
synods of different branches of the Presbyterian Church. The court there 
upheld the party acting in conformity with the decision of the synod. For other 
cases in accord with the present case, see John's Island Church Case, 2 Rich. 
Eq. (S. C.) 192; McBride v. Porter, 17 Iowa 204; White Lick, Etc., v. White 
Liek, Etc., 89 Ind. 136; Lamb v. Cain, 129 Ind. 486; Den v. Pilling, 24 N. J. 
L. 653 ; Smith v. Szvormstedt, 16 How. 288. 

In England the law on this point is not in accord with the American cases 
already cited. The present case and Watson v. Jones, supra, would apparently 
have been decided differently if the decision had been based upon the English 
law. In 1813 Lord Eldon laid down the rule that a congregation's title to 
property depended upon its adherence to the opinions and principles in which 
it had been originally united. Craigdallie v. Aikman, 1 Dow's Rep. 1. And 
as to whether there has been an adherence to such opinions and principles, 
the civil tribunals do not accept as final the decisions of the church courts. 
The leading English case on this point is Free Church of Scotland v. Overton, 
[1904], A. C. 515. In 1900 a union was brought about between the Free 
Church of Scotland and the United Presbyterian Church, neither of which 
was a state church. To this union a small minority of Free Church ministers 
refused to consent. These latter claimed the whole property formerly held 
by the Free Church of Scotland. After these claims had been denied by all 
the courts of Scotland, it was recognized by the House of Lords and it was 
decreed that they were entitled to all the property, consisting of eight hundred 
churches and £1,000,000 of invested funds. The decision of the House of 
Lords was based on the theory that the Free Church of Scotland, although 
it had separated from the Established Church in 1843, still stood for the 
principle of Establishment until its union with the United Presbyterian 
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Church in 1900; furthermore that the gifts it had received, from the mere 
fact that they were made while the Free Church stood for the principle of 
Establishment, were made in view of that fact, so as to create a trust rela- 
tion, which was violated by an abandonment of that principle by the church. 
In a review of this case in 4 Mich. L. Rev. 639, the writer endeavors to 
show that the decision is not opposed to Watson v. Jones, supra, but comes 
under the rule in the first class of cases laid down by Mr. Justice Miller. 
Perhaps this is so in theory, but in practice the English rule may certainly 
be said to be, as stated by Prof. Peck in 15 Yale L. J. 258, that in Great 
Britain no church can unite with another church from which it differs 
in any point of faith or polity, without abandoning its entire property to a 
protesting minority, however insignificant. This is certainly in direct oppo- 
sition to the American law on the subject. We cannot help but agree with 
Prof. Peck when he says that this country is to be congratulated on the view 
the American courts have taken of the law on this point. P. S. D. 



The Exclusive Use of Part of Railroad Station Grounds by Hack- 
men. — No court denies to the railroad the right to make reasonable rules and 
regulations for the conduct of its business, provided they are consistent with 
the purposes of the corporation and not inconsistent with the interests of the 
public. Indeed it is its duty to provide proper regulations for the convenience 
and safety of its patrons. A railroad corporation is quasi-public in its nature, 
established to serve a public purpose, and is therefore subjected to public 
control. Its stations and depots, being held in the same right as its roadway, 
are subject to the same control. Its regulation of stations and depots must 
therefore be consistent with the public purpose of the railroad. Is the grant- 
ing to a single hackman of the exclusive right to enter the station grounds 
and solicit business a proper regulation, consistent with the public purpose 
of the railroad? 

There is a line of eminent authorities on either side of this question, the 
great weight of which supports an affirmative answer. It is said that "for 
all purposes not connected with the operation of the road, the right of the 
company to the exclusive use and enjoyment of the corporate property is as 
perfect and absolute as is that of any owner of real property not burdened 
with public or private easements or servitudes." Pittsburgh, Etc. R v. Bing- 
ham, 29 Ohio St. 364. It follows, under this theory, that if the hack business 
is not connected with the operation of the road, hackmen may be entirely 
excluded, or an exclusive privilege granted to one. Donovan v. Penna, Co., 
199 U. S. 279. It is further held that a hackman stands in a position no better 
than that of any other person seeking to carry on his business within the sta- 
tion grounds, because his business is not connected with the operation of the 
road. Snyder v. Union Depot Co., 19 Ohio Cir. Ct. Rep 368; Broivn v. N. 
Y. etc. R. R., 75 Hun 355. The courts holding to this doctrine, while ad- 
mitting that the carrier cannot prohibit the entrance of a vehicle belonging to, 
or employed by a passenger (Hutchinson, Carriers, § 944). vigorously deny 



